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Introduction

Certainly, free market and freedom of contract go hand in hand. Nevertheless, in the ensuing comments I endeavour to show that the positive impact of this relationship is not unqualified.  Nor is the interpretation and scrutiny of contracts by courts always efficient or even helpful. Rather, there are areas where the support of other regulatory regimes is called for.

1. Inadequacy for unequal bargaining power I: 
Consumer contracts

It is attempted to overcome this inadequacy through the Good Banking Code, UCTA, EU Payment Directive, and common law. Certainly however, the consumer banking contract remains a standard one, and it will be inefficient and unrealistic to propose to turn it to a fully negotiated one. At the same time, common law case by case adjudication may not be efficient. My colleague Reuben Hasson once suggested for another industry a statutory standard contract set by government upon consultation with business and consumer groups. I think this proposal merits serious consideration in the banking context.   

2. Inadequacy for unequal bargaining power II:
 Letter of credit and business banking contracts
The myth of a freely negotiated contract between a bank and business customer is frequently just a myth. Professor Rubin once pointed out that on occasion, even a large company may not get meaningful concessions in its contract with someone in the area of that someone main line of business. By way of illustration, the banking contract between IBM and a bank may still favour the latter.
For example, objectionable terms may appear in the applicant’s contract with the issuer of a letter of credit: 

1. Exemption clause: disclaimer for acts of an instructed party—specifically as provided in the UCP Rules--- leaving applicant – in case of breach by an instructed bank – without a cause of action against the issuing bank [on the basis of the disclaimer] as well as against the instructed bank [for lack of privity]. Same scenario in an international funds transfer.
2. ‘Deemed compliance’ clause to save the bank from breach of the ‘strict compliance’ rule, may for example read as follows: “where the bank pays or accepts drafts and documents tendered under this credit after determining in good faith that they will comply with this credit, such drafts and documents shall be deemed to be regular on their face, and the bank shall be entitled to obtain payment and to debit the applicant’s account with the amount concerned” [technically a clause conferring rights and not an exclusion clause – may not fall under UCTA]. A similar clause in wire transfer contract re good faith determination by the bank of client’s authority.
While the letter of credit is typically governed by an Industry-approved document, such as UCP, the process leading to the relevant document has been dominated by banks and not letter of credit users. A negotiated standard contract between banking and user groups or even statutory law based on such negotiations is likely to produce a fairer result less amenable to inefficient litigation.  

3. Inadequacy for failure by courts: 
no implied customer’s duty of care to prevent cheque forgeries

English case law has not recognized the existence of an implied contractual term obliging a customer to exercise diligence in the prevention of forgeries. The point was settled in Tai Hing Cotton Mill v. Liu Cong Hing Bank [1986] AC 50 (PC). Decision is based on a strict view as to both contractual freedom as well as to the existence and scope of terms not specifically agreed to. This overlooks the mandate origin of the customer-banker relationship (e.g. London Joint Stock Bank v. MacMillan [1918] AC 777, at 792 and 799 (HL)) and the loss minimization policy in the area of allocation of forgery losses (Mead v. Young (1790), 4 TR 28; 100 ER 876). Express term fastening a duty of care is not an optimal solution: it (i) lengthens the contract document (particularly when it comes to the listing of the various elements of such a duty), (ii) may be a source of unnecessary litigation as to the meaning of language used (e.g.: does duty to advise discrepancy in the account amount to a duty to advise of forged cheques? – different result in Canada and the UK), and (iii) finally is inadequate to provide a duty of care towards a collecting bank which not in a contractual privity (which is a big problem in Canada where unlike in England there is no statutory protection to a diligent collecting bank from forged endorsement losses)
4. Inadequacy per se: 
Payment transactions and securities transfers

Throughout each of most if not all countries of the world, there is a comprehensive legislation covering cheques and to a less extent,  partial legislation or rules covering payment cards; but with the a few exceptions, there is no legislation covering payment transactions or funds transfers in a more general way, including specifically wire transfers. With a few exceptions there is also no comprehensive legislation covering book-based securities. Here the issue is not the unreliability of contract to allocate risks fairly and efficiently, but rather fundamental inadequacy of contract as a tool. That is, there is a need to deal with rights and obligations of parties not in privity with each others.   
With regard to wire transfers, this was pointed out way back in 1983 by Hal Scott (who described American pre-UCC Article 4A law governing wire transfers as “a poorly developed framework of legal rules”). Examples for unresolved issues: (i) when is a funds transfer completed, and when does it discharge the debt for which it is paid? (ii) whenever a payment order describes the beneficiary by name and number, is the beneficiary’s bank obliged to verify they match? Contract can regulate relationships (i) among banks, (ii) between the end-parties (payer and payee), and (iii) between each bank and its customer. But there is no contract between each end-party and a bank other than its own. Unfortunately, in providing for rights and obligations of parties to a payment transaction, a recent EU payment directive did not go beyond the boundaries of each banker and customer relationship, that is, at each end of the payment transaction. From this perspective, UCC Article 4A and UNCITRAL Model Law on International Credit Transfers are better statutory models.   
With regards to securities transfers, limits of contract may even appear to be more obvious. There is a need to define and regulate investors’ property right which cannot be done but by contract. UCC Article 8, as recently followed in Canada, is a good model to be considered for adoption. 
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Concluding remark
Legislative intervention in such matters may appear to interfere with freedom of contract and yet will improve the smooth and efficient operation of the free market. In effect, interference is either with what cannot be negotiated (third-parties’ rights) or only with what only appears to be freely negotiated; stated otherwise, proposed interference is either outside the boundaries of contract, or a correction of an aberration in the contracting process. Hence, proposed steps are warranted and do not represent an undue interference undermining the overall positive and healthy relationship between freedom of contract and free market.
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