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To date, harmonisation of the laws of contract within Europe has been limited. Convergence is evident in recent legislation but most laws keep distinctly national concepts. If the EU institutions adopt a Common Frame of Reference in the form of a guide to legislative drafting or “tool box”, this may have a major influence on at least the terminology used to discuss contract matters across Europe. But the CFR as a “tool box” is not designed in itself to lead to unification of contract law, or even necessarily to greater harmonisation of general contract law.

The CFR may be used as the basis for an “Optional Instrument”. There is a case for allowing the parties to choose a “28th legal system” within Europe, particularly for SME’s, and the latest draft of the Rome I Regulation on the law applicable to contractual obligations preserves that possibility. Even in the light of the last minute changes to the draft Regulation, there is an even stronger case for an optional instrument for consumer transactions, to help both SMEs selling across borders and Internet sellers  - businesses should be entitled to supply consumers under “European consumer law” if the consumer agrees by pressing a “blue button” on screen. This in turn would create pressure for an optional instrument for B2B contracts between SMEs.

An Optional Instrument for B2B contracts would not threaten the common law’s pre-eminence as the law of choice for many commercial contracts, nor the Unidroit PICC. Instead, there should be product differentiation within the “legal market place”. The Optional Instrument should be designed with particular users – SMEs – in mind and should be presented as the alternative to adopting laws that are more suited to larger transactions and more sophisticated (and less risk averse) parties.

