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This is far from a finished paper. It is a quick attempt to put into writing more or less what I 

said at the QMUL conference, as opposed to what was in my abstract.  What I set out to do 

was to explore the connections between Austin’s ‘command’ theory of law and the theory of 

criminal liability developed by Austin and his followers, with particular reference to the 

insanity defence. My original intention was to argue that Austin’s attempt to derive an 

account of criminal defences, in particular the insanity defence, was not such a misguided 

enterprise as it might appear, and could be restated in terms more congenial to 

contemporary positivists, by drawing on the work of David Enoch. I now think (and said at 

the conference) that this restatement of Austin’s theory fails, but I venture to think it is quite 

an interesting failure, with implications both for the nature of the insanity defence and for 

general accounts of law’s supposed claim to authority. 

I 

KJM Smith writes that ‘John Austin has been a neglected though conceptually pivotal figure 

in the analysis of criminal law theory’ (1998: 123). Smith (1998) independently makes many 

of the same points about Austinian  theory that I made in my PhD thesis (Ward 1996), from 

which the historical parts of this paper derive. However, he neglects the features of Austin’s 

approach that most clearly distinguish him from Bentham. Smith interprets Austin as being 

concerned with the ‘utility of the threat of punishment’ (1998: 125). And so he is – but in a 

significantly different way from Bentham.  

Austin did not simply follow Bentham in relating criminal liability to utilitarian 

considerations about the effectiveness of sanctions. Rather, he sought to show that there was 

a conceptual connection between criminal guilt and breach of a legal duty, from which it 

followed that there could be no crime without at least the possibility of the offender’s 

conduct being influenced by the threatened sanction.  According to Austin, the nature of an 

obligation also meant that there must be some mens rea – what he called ‘intention, 

negligence, heedlessness or rashness’. That is, the defendant must have done something 

which he knew, or could have known, was a breach of his duty. Without such knowledge, the 

sanction could not influence his conduct and, therefore, could not give rise to an obligation.  

Of course, this means there can be no crimes of strict liability in the Austinian scheme – a 

point made forcefully by Austin’s later disciple Stroud. Parliament could do anything, he 

observed, but even Parliament could not make something really a crime in the absence of 

mens rea. Such offences could only be ‘quasi-crimes’ (Stroud 1914: 12-13). 

Bentham (1843: 84) argued that punishment of the insane ‘must be inefficacious’ because 

‘some permanent though unseen cause’ deprived the insane of the disposition to be 

influenced by evils as remote as the law held out. Hart (1968: 19) points out that  

Bentham’s argument is in fact a spectacular non sequitur. He sets out to prove that 

to punish the mad… must be inefficacious; but all that he proves (at the most) is the quite 

different proposition that the threat of punishment will be ineffective so far as the class of 

persons who suffer from these conditions is concerned. Plainly it is possible that though … 

the threat of punishment could not have operated on them, the actual infliction of 
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punishment on those persons, may secure a higher measure of conformity to law on the part 

of normal persons than is secured by the admission of excusing conditions.  

Austin’s theory involves no such non sequitur. His argument is that, as a conceptual matter, 

the existence of an obligation involves a relationship between a commander who threatens a 

sanction and a subordinate who is conscious of the threat and is capable of being influenced 

by it. The actual efficacy of the sanction is irrelevant to this conceptual link: ‘where there is 

the smallest chance of incurring the smallest evil, the expression of a wish amounts to a 

command, and, therefore, imposes a duty. The sanction, if you will, is feeble or insufficient; 

but still there is a sanction, and, therefore, a duty and a command’ (Austin 1869: 93).  

Austin (1869: 502) tackles an analogous argument to Hart’s in his discussion of the Bill of 

Attainder against the Earl of Strafford (1641). It was no defence of the attainder, he argues, 

to point out that it could serve as a warning to others. The point was that Stafford had not 

been warned, and therefore had infringed no legal duty, for the breach of which his execution 

could constitute a sanction 

In brief, Austin’s argument, both about retrospective laws and about insanity, runs as 

follows: 

1. The concept of ‘guilt’ is equivalent to that of ‘breach of a duty’ 

2. A duty is created by the threat of a sanction operating upon one’s will. 

3. If the threat of a sanction has not been communicated to D, or if D is incapable of 

understanding the threat, or of ‘subsuming’ an action under the class to which the law 

applies the threat, the sanction cannot operate upon D’s will. 

For, in order that I may adjust my conduct to the command or prohibition of the law, I must 

know and remember what the law is; I must distinctly apprehend the nature of the conduct 

which I contemplate; and (in the language of lawyers and logicians) I must correctly subsume 

the specific case as falling within the law. In other words, I must compare the conduct which 

I contemplate with the purpose or end of the law, and must be able to perceive that it agrees 

or conflicts with that purpose or end. Every application of the law to a fact or case, is a 

syllogism of which the minor premiss and the conclusion are singular propositions. Unless I 

am competent to this intellectual process, the sanction cannot operate as a motive to the 

fulfilment of the obligation, or (changing the expression) the obligation is necessarily 

ineffectual. (Austin, 1869: 506) 

4. Therefore in such a case D does not breach a duty. 

5. Therefore D is not guilty. 

 

The general argument for mens rea as a necessary element of criminal offences has the same 

structure but here the third step is that the sanction can only be effective by preventing from 

forming an intention, or by directing one attention to the need to avoid certain 

consequences. 

 
Austin (1869: 111) disagrees with Bentham’s (1843: 60) view that punishment must be 

inefficacious because it is too distant a prospect to influence an infant or lunatic. Provided 

that the sanction was capable of inspiring some desire to avoid it, 'an inquiry into the 

strength or steadiness of that desire would seem to be idle’. The question is, rather, whether 

the defendant was capable of appreciating that the sanction applied to his conduct at all. 
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Austin does admit, however, that a party might be excused on grounds of duress where the 

threat was taken to be one that ‘no will, however strong, could resist’. He thus creates an 

ambiguity as to whether an ‘irresistible impulse’ could ever afford a defence of insanity.  

It appears possible that Austin’s thinking indirectly influenced (via the Criminal Law 

Commission) the judicial formulation of the McNaughton Rules. Austin was one of the 

Commissioners and although he resigned in frustration in 1836 he seems to have exercised a 

lasting influence on his colleagues’ thinking (Lobban 1990; Smith 1998) 

At any event they provide possibly the most cogent jurisprudential justification for the Rules, 

although Benthamite arguments about deterrence also played a part in the Victorian debate.  

There is, however, a major flaw, not just in Austin’s specific argument but in the structure of 
the Lectures as a whole. This is his attempt to separate of the general principles and concepts 
(including insanity) that he takes to be common to all legal systems, from questions of ethics. 
This reflects his view of general jurisprudence as: 
 

concerned directly with principles and distinctions which are common to various systems of 
particular and positive law; and which each of those various systems inevitably involves, let it be 
worthy of praise or blame, or let it accord or not with an assumed measure or test. Or (changing 
the phrase) general jurisprudence, or the philosophy of positive law, is concerned with law as it 
necessarily is, rather than with  law as it ought to be: with law as it must be, be it good or bad, 
rather than with law as it must be, if it be good. (1869: 33) 

However, the principle that legal sanctions cannot be imposed in the absence of an 

obligation is clearly just that – a principle, which cannot be justified on conceptual grounds 

alone. Austin in fact detects an instance of an obligation-less sanction in English law – the 

rule that ‘the creditor may sue the debtor, as for a breach of the obligation, without a previous 

demand’ (1869: 485) – and he denounces it as ‘monstrous’ (486). I am not at all sure Austin’s 

analysis of this provision is sound – the very terms ‘creditor’ and ‘debtor’ seem to imply the 

existence of an obligation – but the point is that such a violation of principle is not 

conceptually impossible, but wrong. More to the present point, the Criminal Law 

Commissioners clearly saw that it would be possible to abolish the insanity defence 

altogether to prevent guilty persons from taking advantage of it – but, they argued, ‘so 

barbarous a law could not be enforced’.  

The reason why such laws are ‘monstrous’ or ‘barbarous’ is clear enough from  Austin’s 

theory of ethics or ‘divine law’ – the rules he takes to reflect the will of a benevolent deity. 

The divine law is made up of rigid general rules which make for human happiness in the long 

run, but are not to be departed from on grounds of expediency in any particular case. His 

‘analysis of pervading notions’ yields a set of general principles, such as that sanctions 

should be imposed only on those who have done some injury or wrong, that is, violated their 

obligations. He denounces as ‘monstrous’ any departure from this general principle. But by 

separating out his analysis of pervading notions from his ethics, he deprives himself of the 

chance to make explicit how the ethics informs the analysis 

II 

Linked as it is to Austin’s much-criticised account of obligations, the Austinian theory of 

criminal responsibility might appear no more than a historical curiosity. It seems worjt, 

however, whether an argument along similar lines is still tenable: whether, that is, it is a 
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satisfactory rationale for the defence of insanity that it exempts from criminal liability those 

for whom the law could not provide a certain kind of reason for action.  

 The sort of reason I have in mind is what David Enoch calls a ‘robust reason’.  Enoch writes:  

One person A attempts to robustly give another person B a reason to Φ just in case 

(and because):  

A intends to give B a reason to Φ, and A communicates this intention to B; 

A intends B to recognize this intention; 

A intends B's given reason to Φ to depend in an appropriate way on B's recognition of A's 

communicated intention to give B a reason to Φ. (Enoch 2011: 12-13) 

 

Enoch defines a ‘command’ as a particular type of robust reason in which A intends to create 

duty on B’s part to comply, and ‘A intends B's given reason to Φ to depend in an appropriate 

way on B's recognition of A's communicated intention to give B a reason to Φ.’ (Enoch 2012: 

12). Although Enoch (2012: 8) makes it clear that ‘communication’ is not intended to mean 

only successful communication which receives some kind of uptake, it does seem to follow 

from his analysis that A could not, in good faith, intend to give B a duty if A foresaw that B 

would not recognise that A was attempting to communicate a duty to him. To quote Stroud’s 

summary of the Austinian theory, B ‘must of necessity be absolved, by any reasonable system 

of jurisprudence, from obedience to a command which he could not by any possible means 

be induced to understand’(Stroud 1914: 68).  

The conclusion we can draw from this is that, if Austin is correct in thinking of law as 

something like a command, we can adopt a more plausible account of commands that 

Austin’s, and still preserve something like his account of the conceptual connection between 

the nature of legal duty and the defence of insanity (and possibly other defences). This would 

leave an insanity defence narrowly defined, as it if one strictly follows the poorly-reasoned 

case of R v Windle (1952), in terms of lack of knowledge of the nature and legal wrongness of 

one’s actions. But in current English law, unlike the law of Austin’s day, the insanity defence 

does not determine who should be sentenced to death or even (except in murder cases) who 

should be given a prison sentence rather than a hospital order. The only remaining function 

of the insanity offence, arguably, is to avoid convicting those defendants who cannot fairly be 

said to have committed a crime at all – and this is the group that Austin’s argument is 

designed to pick out. 

III 

The stumbling-block for this argument, however, is that I find it difficult to see a place for 

‘robust reason-giving’ in the central, mala in se, provisions of the criminal law. I don’t think 

the problem is that only legislators can give robust reasons (Enoch 2011: 30-31), whereas 

murder, in particular, is a common-law crime. We could quite plausibly, it seems to me, 

ascribe to the judges, whose concerted decision-making practices keep the common law in 

being, a shared intention to communicate robust reasons to the population at large. What 

bothers me (as it does Duff et al., 2007) is what part legal commands or authoritative 

reasons can play in creating duties not to murder, rape, maim, etc. (I omit theft from the list 

as it raises a more difficult issue, since private property is arguably a creature of positive 
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law.) Is there any sense in which we, as ordinary citizens, do better to follow the law rather 

than to act directly on the underlying reasons not to do these things? It is true that if I treat 

the law as giving me a protected reason for action, it may stop me considering, or acting 

upon, certain reasons to break it – for example, a request for euthanasia from a sick relative. 

But am I really doing better by following the law? Either my relative’s request is patently not 

a good reason – in which case I don’t need the law to tell me not to act on it – or it is a good 

enough reason to merit serious consideration, in which case I do better to consider it than to 

follow the law unthinkingly. The law does indeed provide a protected reason for the courts 

not to take account of the moral reasons for breaking it, but what we are concerned with here 

are the duties of ordinary citizens. From the citizen’s perspective the law provides what 

Enoch calls an ‘epistemic reason’ – it draws attention to the existing reasons not to kill – and 

a ‘mere triggering reason’ to avoid killing in order to comply with pre-existing reason to 

avoid going to prison. 

If the law provides an epistemic reason, rather than robust for action – if it draws attention 

to a moral duty, rather than creating a new duty – then what a citizen needs in order to 

understand his duty is not ability to recognise the lawmaker’s intentions but rather the 

ability to recognise the moral reasons of which the law is a reminder. So this seems to favour 

an interpretation of McNaghten as giving a defence to those who do not know the act was 

morally wrong. This in contrast to what was probably intended by the judges, and alter 

elucidated by Starkie (1846; see Smith 1998: 225) and Clark (1880: 66-7) : that knowledge of 

the moral wrongness of an act is relevant in so far as it gives one reason to think that it may 

well be unlawful. 

This duty does not have the same close conceptual connection with the subject’s knowledge 

that the kind of duty generated by a robust reason does. That is, it does not depend upon a 

reason-giver’s anticipation that the subject will recognise the intention of giving a reason. 

Nevertheless, it does seem that a duty cannot operate as a reason for action unless one can 

recognise the reason and ‘subsume’ the action under the class of actions to which the reason 

applies. Thus, any kind of analysis of a duty as a kind of reason – we do not need to follow 

Enoch here – seems to imply that one has no duty to do things which one is non-culpably 

incapable of understanding one’s duty to do. Of course, this is, in today’s context,  hardly a 

novel insight (Fisher and Ravizza, 2000). But it does suggest that Austin was not so very far 

from being on the right track. 

IV 

This argument about the nature of the reasons given by criminal law raises a much larger 

jurisprudential question about law’s supposed claim to legitimate authority (Raz 1994: 215-

6), which again I shall discuss only very sketchily. 

Enoch takes a neutral stance as to how far law actually provides robust reasons, but he 

argues that in so far as law either has or claims to have legitimate authority, it exercises it by 

giving robust reasons (or claims to exercise it by purporting to give such reasons). Now, if 

Enoch is right about this, what are the implications of my argument that the central, mala in 

se rules of criminal law do not give, or even attempt to give, robust reasons for action (except 

to officials)? These are the first rules that any ordinary citizen is likely to consider as 

embodying law’s legitimate authority, and yet if Enoch’s argument and my application of it 

are sound, such rules not only lack legitimate authority (except over officials) but they have 

no need of it. All the reason-giving they need to do, vis-à-vis the citizen, is done by a 
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combination of epistemic and mere triggering reasons. What the state necessarily claims in 

respect of the central rules of criminal law is not legitimate authority over its citizens, but a 

legitimate right to coerce. It claims, that is, that officials who apply coercion in accordance 

with the reasons the law gives them have not only a legal duty so to act, but a moral right to 

do so. Distinguishing between legitimacy and authority as Estlund (2008: 41-2) does, I am 

inclined to say that the law necessarily claims legitimacy (the permissibility of coercively 

enforcing its rules) but not authority (that citizens have a duty to obey the rules).  

Of course, that is far too big a question to pursue any further here. If anyone finds it 

interesting, there will be an opportunity to discuss it at a conference provisionally entitled 

‘Law Anarchism and Penal Abolition’, to be held in Nottingham in April 2014. By that time, I 

just might have figured out exactly what I want to say. 
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